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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   

No.   2005AP1730  
( L. C.  No.  2004CV6)  

STATE OF WI SCONSI N       :  I N SUPREME COURT 

  
Thomas Avery and Mary Avery, 
 
          Plaintiffs-Respondents-Petitioners, 
 
     v. 
 
Drew Diedrich, The Diedrich Agency, Inc. and 
Westport Insurance Corporation, 
 
          Defendants-Appellants. 
 
 
 

FILED 
 

JUN 27, 2007 
 

Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  

 
 

  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed. 

 

¶1 JON P.  WI LCOX,  J.    Thi s i s a r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on,  Aver y v.  Di edr i ch,  2006 WI  App 144,  

294 Wi s.  2d 769,  720 N. W. 2d 103.   The cour t  of  appeal s r ever sed 

an or der  of  t he Fond du Lac Count y Ci r cui t  Cour t ,  Dal e L.  

Engl i sh,  Judge,  whi ch deni ed t he mot i on f or  summar y j udgment  

made by Dr ew Di edr i ch,  The Di edr i ch Agency,  I nc.  ( col l ect i vel y,  

Di edr i ch)  and West por t  I nsur ance Cor por at i on ( West por t ) .  

¶2 Thi s appeal  pr esent s t he f ol l owi ng quest i on:  I f  an 

i nsur ed r equest s  an i ncr ease i n i nsur ance cover age and t he 
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i nsur ance agent  has not  agr eed t o pr ocur e i t ,  does t he agent  

have a dut y t o pr ocur e i t ?  We hol d t hat  an i nsur ance agent  does 

not  have a dut y t o pr ocur e r equest ed i nsur ance cover age unt i l  

t her e i s an agr eement  t hat  t he agent  wi l l  do so.   Accor di ngl y,  

we af f i r m t he cour t  of  appeal s.  

I  

¶3 Ear l y i n 2002 Mar y Aver y r ecei ved a r esi dent i al  

pr oper t y l ocat ed at  W3283 Or char d Avenue,  Gr een Lake,  Wi sconsi n,  

( t he Or char d pr oper t y)  f r om her  f at her ' s r eal  est at e t r ust . 1  Her  

par ent s had used t he f our  bedr oom r esi dence as a vacat i on home.   

Soon af t er  r ecei pt ,  Mar y Aver y t r ansf er r ed t he Or char d pr oper t y 

t o t he Cedar  Ri dge Real  Est at e LLC,  an ent i t y owned by her  and 

her  husband,  Thomas Aver y.  

¶4 Thomas Aver y cont act ed Di edr i ch t o ar r ange r epl acement  

cost  cover age on t he Or char d pr oper t y.   Dr ew Di edr i ch,  par t -

owner  and pr esi dent  of  The Di edr i ch Agency,  I nc. ,  had been t he 

Aver ys'  i nsur ance agent  s i nce 1996.   He had ar r anged f or  a 

number  of  di f f er ent  t ypes of  pol i c i es f or  t he Aver ys,  i ncl udi ng 

an equi ne pr of essi onal  pol i cy ,  a f ar m owner s pol i cy,  a 

commer ci al  aut omobi l e pol i cy,  and sever al  pol i c i es f or  r ent al  

pr oper t i es.  

¶5 Thomas Aver y r equest ed $150, 000 wor t h of  cover age f or  

t he Or char d pr oper t y,  t he same amount  of  cover age t hat  Mar y ' s 

f at her  had pr evi ousl y had f or  t he pr oper t y.   Di edr i ch bound t he 

                                                 
1 For  pur poses of  t he mot i on f or  summar y j udgment ,  Di edr i ch 

and West por t  st i pul at ed t o t he Aver ys'  ver si on of  t he f act s.  
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cover age wi t h Aut o- Owner s I nsur ance Company.   He t hen f i l l ed out  

and submi t t ed an appl i cat i on wi t h t he speci f i cat i ons of  t he 

Or char d pr oper t y.   Af t er  bi ndi ng t he cover age and submi t t i ng t he 

appl i cat i on,  Di edr i ch v i s i t ed t he pr oper t y and conf i r med i t s 

val ue.   Hi s conf i r mat i on of  t he pr oper t y ' s val ue i ncl uded 

measur i ng t he ext er i or  of  t he bui l di ng,  not i ng t he r oof  t ype,  

and t aki ng a phot ogr aph of  t he pr oper t y.   Accor di ng t o 

Di edr i ch' s eval uat i on,  t he $150, 000 cover age l i mi t  was 

appr opr i at e.  

¶6 I n Jul y 2002 t he Aver ys met  wi t h Di edr i ch t o r evi ew 

t he var i ous cover ages t hey had pur chased t hr ough hi m.   Such 

meet i ngs occur r ed on an annual  basi s.   At  t he meet i ng,  t he 

Aver ys asked Di edr i ch t o i ncr ease t he cover age l i mi t  on t he 

Or char d pr oper t y f r om $150, 000 t o at  l east  $250, 000.   Based on 

t hei r  exper i ence bui l di ng a home,  t he Aver ys bel i eved t hat  t he 

pr oper t y was wor t h $250, 000 or  mor e.  

¶7 Di edr i ch di sagr eed t hat  a $100, 000 cover age i ncr ease 

was j ust i f i ed based on t he val ue of  t he Or char d pr oper t y.   He 

t hought  t he cost  t o r epl ace t he pr oper t y woul d not  exceed t he 

exi st i ng l evel  of  cover age.   Di edr i ch al so t hought  t hat  a 

$100, 000 cover age i ncr ease woul d be suspi c i ous t o t he i nsur ance 

company.  

¶8 The Aver ys and Di edr i ch f ai l ed t o r each an agr eement  

on whet her  Di edr i ch woul d pr ocur e addi t i onal  i nsur ance cover age 

f or  t he Or char d pr oper t y.   The i dea of  havi ng an i ndependent  

val uat i on of  t he pr oper t y done came up as a means of  r esol v i ng 

t he di sagr eement .   The Aver ys pl anned t o cont act  an i ndependent  
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cont r act or  t hat  had been i nvol ved i n bui l di ng t hei r  r esi dence t o 

get  such appr ai sal .   I n t he meant i me,  t he pr oper t y cont i nued t o 

be i nsur ed at  t he $150, 000 l evel .  

¶9 I n t he weeks f ol l owi ng t he meet i ng,  Di edr i ch sent  t he 

Aver ys a l et t er  summar i z i ng what  t hey had di scussed.   

Speci f i cal l y,  t he l et t er  not ed t hat  t he Aver ys pl anned on 

cont act i ng a cont r act or  t o eval uat e t he pr oper t y  and det er mi ne 

whet her  t he i ncr eased i nsur ance cover age was j ust i f i ed.  

¶10 The Aver ys'  i ndependent  cont r act or  exami ned t he 

pr oper t y and det er mi ned t hat  t he cover age l i mi t  shoul d be at  

l east  $250, 000.   The cont r act or ' s assessment  was gi ven t o t he 

Aver ys ver bal l y,  but  t hey never  got  a wr i t t en est i mat e of  t he 

pr oper t y ' s val ue.   Nei t her  t he Aver ys nor  t he cont r act or  

cont act ed Di edr i ch t o i nf or m hi m of  t he ver bal  est i mat e of  t he 

pr oper t y ' s val ue.   The Aver ys had no f ur t her  cont act  wi t h 

Di edr i ch r egar di ng t he i ncr ease of  t hei r  i nsur ance cover age on 

t he Or char d pr oper t y af t er  t he Jul y 2002 meet i ng and t he r ecei pt  

of  hi s f ol l ow- up l et t er .   The Aver ys al so di d not  at t empt  t o get  

i ncr eased cover age f or  t he pr oper t y t hr ough anot her  agent  or  

i nsur ance company.  

¶11 I n Sept ember  2002 a f i r e dest r oyed t he Or char d 

pr oper t y.   The Aver ys al l ege t hat  cost  of  r epl aci ng t he 

r esi dence on t he pr oper t y exceeded $250, 000.  

¶12 I n Januar y 2004 t he Aver ys f i l ed sui t  agai nst  

Di edr i ch,  West por t ,  and Aut o- Owner s I nsur ance Company.   The 

compl ai nt  al l eged t hat  Di edr i ch was negl i gent  f or  f ai l i ng t o 

pr ocur e t he i ncr eased cover age f or  t he Or char d pr oper t y t hat  t he 
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Aver ys had r equest ed.   The compl ai nt  named West por t  as a 

def endant  because i t  i nsur ed Di edr i ch agai nst  t he t ype of  

l i abi l i t y  al l eged by t he Aver ys.   The compl ai nt  named Aut o-

Owner s I nsur ance Company as a def endant  because i t  had i ssued 

t he $150, 000 pol i cy f or  t he Or char d pr oper t y.   The par t i es 

event ual l y st i pul at ed t o di smi ss wi t h pr ej udi ce t he c l ai ms 

agai nst  Aut o- Owner s I nsur ance Company.  

¶13 Dur i ng di scover y,  Di edr i ch and t he Aver ys wer e 

deposed.   The at t or ney f or  Di edr i ch and West por t ,  Mar k S.  

Nel son,  and Mar y Aver y had t he f ol l owi ng exchange dur i ng her  

deposi t i on:  

M.  Aver y:  [ W] hen we t ol d [ Di edr i ch]  we want ed 
addi t i onal  i nsur ance,  he di d not  r espond 
f avor abl y t o our  r equest .  

Nel son:  And he sai d,  I ' m not  goi ng t o do i t ;  i s  t hat  
what  you ar e sayi ng? 

M.  Aver y:  He sai d,  I  don' t  bel i eve t he pr oper t y i s 
wor t h t hat  much,  based on my opi ni on.  

Nel son:  And so when you l ef t  t hat  meet i ng,  you knew 
t hat  t her e was $150, 000 wor t h of  cover age on 
t he pr oper t y,  cor r ect ? 

M.  Aver y:  Cor r ect .  

Nel son:  And you knew t hat  Dr ew Di edr i ch was not  
goi ng t o i n t he near  f ut ur e i ncr ease t hat ,  
absent  hear i ng back f r om you,  cor r ect ? 

M.  Aver y:  Cor r ect .  

Nel son:  You knew t hat  i t  was your  r esponsi bi l i t y  t o 
cont act  [ a cont r act or ]  t o f i nd out  what  hi s  
opi ni on was wi t h r espect  t o t he val ue or  t he 
r epl acement  cost  of  t he Or char d pr oper t y,  
cor r ect ? 
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M.  Aver y:  I  was annoyed because I ' ve al ways f el t  t hat  
an i nsur ance agent  shoul d hel p i t s c l i ent s 
by f ol l owi ng up on such t hi ngs.   I t  seemed 
odd t o me t hat  t he bal l  was i n my cour t  on 
t hat .  

Nel son:  But  you under st ood when you l ef t  t hat  t he 
bal l  was i n your  cour t ,  cor r ect ? 

M.  Aver y:  Yes,  yes.   

Nel son and Thomas Aver y had t he f ol l owi ng exchange dur i ng hi s 

deposi t i on:  

Nel son:  Dr ew Di edr i ch di d not ,  accor di ng t o you,  
agr ee t o i ncr ease t he pol i cy l i mi t s t o 250- ,  
di d he? 

T.  Aver y:  No,  he di d not .  

Nel son:  Di d you ask hi m t o do i t ? 

T.  Aver y:  Yes.  

Nel son:  And accor di ng t o you t hen he r ef used t o do 
i t ,  r i ght ? 

T.  Aver y:  That ' s cor r ect .  

Nel son:  And he,  accor di ng t o you,  r ef used t o do i t  
on t hat  day,  i n t hat  meet i ng,  r i ght ? 

T.  Aver y:  That  i s cor r ect .  

Nel son:  And so t hat  you knew i mmedi at el y dur i ng t he 
meet i ng he wasn' t  goi ng t o i ncr ease t hem,  
cor r ect ? 

T.  Aver y:  Yes.  

Nel son:  And you l ef t  t he meet i ng wi t h t hat  
under st andi ng,  cor r ect ? 

T.  Aver y:  Yes.  

Nel son:  And t hat  was your  cont i nuous under st andi ng 
unt i l  even af t er  t he f i r e,  cor r ect ? 

T.  Aver y:  That  i s cor r ect .   
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Nel son:  And was i t  you or  your  wi f e who cont act ed 
[ t he cont r act or ] ? 

T.  Aver y:  I  bel i eve Mar y di d.  

  .  .  .  .  

Nel son:  And di d she go out  t o t he si t e,  t o t he 
Or char d pr oper t y,  bef or e t he f i r e,  wi t h [ t he 
cont r act or ] ? 

T.  Aver y:  We bot h di d.  

¶14 Di edr i ch and West por t  moved f or  summar y j udgment  on 

t he gr ound t hat  Di edr i ch had no dut y t o obt ai n addi t i onal  

cover age f or  t he Aver ys because he never  agr eed t o obt ai n t he 

addi t i onal  cover age.   The ci r cui t  cour t  deni ed t he mot i on,  

concl udi ng t hat  Di edr i ch,  as an i nsur ance agent ,  had a dut y t o 

car r y out  t he Aver ys’  i nst r uct i ons.   The ci r cui t  cour t  made i t s 

deci s i on based on Li sa' s St yl e Shop,  I nc.  v.  Hagen I nsur ance 

Agency,  I nc. ,  181 Wi s.  2d 565,  511 N. W. 2d 849 ( 1994) ;  Nel son v.  

Davi dson,  155 Wi s.  2d 674,  456 N. W. 2d 343 ( 1990) ;  Appl et on 

Chi nese Food Ser vi ce,  I nc.  v.  Mur ken I nsur ance,  I nc. ,  185 

Wi s.  2d 791,  519 N. W. 2d 674 ( Ct .  App.  1994) ;  and Meyer  v.  

Nor gaar d,  160 Wi s.  2d 794,  467 N. W. 2d 141 ( Ct .  App.  1991) .   I t  

not ed t hat  pr i or  Wi sconsi n cases had def i ned an i nsur ance 

agent ' s dut y r el at i ve t o an i nsur ed' s r esponsi bi l i t i es.   I t  

concl uded t hat  once an i nsur ed had deci ded on t he cover age he or  

she desi r ed,  t he agent  had a dut y t o car r y out  t he i nsur ed' s 

i nst r uct i ons.   

¶15 Di edr i ch and West por t  f i l ed a pet i t i on f or  l eave t o 

appeal  a non- f i nal  or der  pur suant  t o 
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Wi s.  St at .  § 808. 03( 2) ( 2005- 06) , 2 whi ch t he Aver ys opposed.   The 

cour t  of  appeal s gr ant ed t he pet i t i on f or  l eave,  concl udi ng t hat  

t he § 808. 03( 2)  cr i t er i a wer e sat i sf i ed i n t hi s case.    

¶16 The cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  

deni al  of  t he mot i on f or  summar y j udgment  made by Di edr i ch and 

West por t .   Based on t he same cases t hat  t he c i r cui t  cour t  r el i ed 

upon,  t he cour t  of  appeal s concl uded t hat  Di edr i ch had no dut y 

t o obt ai n t he i ncr eased i nsur ance cover age because t her e was 

never  an agr eement  t hat  he woul d.   Because Di edr i ch agr eed t o 

pr ocur e onl y t he or i gi nal  pol i cy and not  t he addi t i onal  

cover age,  he was not  bound t o car r y out  t he Aver ys’  r equest  f or  

addi t i onal  cover age.    

¶17 The Aver ys pet i t i oned f or  r evi ew wi t h t hi s cour t ,  

whi ch we gr ant ed.  

                                                 
2 Wi sconsi n St at .  § 808. 03( 2)  pr ovi des t he f ol l owi ng:  

APPEALS BY PERMI SSI ON.   A j udgment  or  or der  not  
appeal abl e as a mat t er  of  r i ght  under  sub.  ( 1)  may be 
appeal ed t o t he cour t  of  appeal s i n advance of  a f i nal  
j udgment  or  or der  upon l eave gr ant ed by t he cour t  i f  
i t  det er mi nes t hat  an appeal  wi l l :   

( a)  Mat er i al l y  advance t he t er mi nat i on of  t he 
l i t i gat i on or  c l ar i f y f ur t her  pr oceedi ngs i n t he 
l i t i gat i on;   

( b)  Pr ot ect  t he pet i t i oner  f r om subst ant i al  or  
i r r epar abl e i nj ur y;  or   

( c)  Cl ar i f y an i ssue of  gener al  i mpor t ance i n t he 
admi ni st r at i on of  j ust i ce.  

 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es 
ar e t o t he 2005- 06 ver si on,  unl ess ot her wi se st at ed.  
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I I  

¶18 We r evi ew a c i r cui t  cour t ' s  gr ant  or  deni al  of  summar y 

j udgment  i ndependent l y of  t he c i r cui t  cour t  or  cour t  of  appeal s,  

appl y i ng t he same met hodol ogy as t he c i r cui t  cour t .   AKG Real  

Est at e,  LLC v.  Kost er man,  2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 

N. W. 2d 835.  Summar y j udgment  i s appr opr i at e i f  t her e ar e no 

genui ne i ssues of  mat er i al  f act  and t he movi ng par t y i s ent i t l ed 

t o j udgment  as a mat t er  of  l aw.   Wi s.  St at .  § 802. 08( 2) .   

Summar y j udgment  mat er i al s,  i ncl udi ng pl eadi ngs,  deposi t i ons,  

answer s t o i nt er r ogat or i es,  and admi ssi ons on f i l e,  ar e v i ewed 

i n t he l i ght  most  f avor abl e t o t he nonmovi ng par t y.   Rai nbow 

Count r y Rent al s v.  Amer i t ech Publ ' g,  2005 WI  153,  ¶13,  286 

Wi s.  2d 170,  706 N. W. 2d 95.  

¶19 For  pur poses of  t he mot i on f or  summar y j udgment  made 

by Di edr i ch and West por t ,  t her e i s no genui ne i ssue of  mat er i al  

f act .   Di edr i ch and West por t  have st i pul at ed t o t he Aver ys'  

ver si on of  t he f act s f or  t he pur poses of  t hei r  mot i on.  

¶20 The mot i on f or  summar y j udgment  i n t hi s case al so 

pr esent s a quest i on of  l aw.   The Aver ys br ought  a negl i gence 

cl ai m.   To pr evai l ,  t hey woul d need t o pr ove f our  el ement s:  " ( 1)  

a dut y on t he par t  of  t he def endant ;  ( 2)  a br each of  t hat  dut y;  

( 3)  a causal  connect i on bet ween t he conduct  and t he i nj ur y;  and 

( 4)  an act ual  l oss or  damage as a r esul t  of  t he i nj ur y. "   

Nel son,  155 Wi s.  2d at  679.   Di edr i ch and West por t  moved f or  

summar y j udgment  based on an absence of  any dut y f or  an agent  t o 

pr ocur e r equest ed cover age unt i l  t he agent  has agr eed t o pr ocur e 
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i t .   Whet her  such a dut y exi st ed pr esent s a quest i on of  l aw.   

I d.  

I I I  

¶21 I n t hi s case,  we addr ess t he f ol l owi ng quest i on:  I f  an 

i nsur ed r equest s  an i ncr ease i n i nsur ance cover age and t he 

i nsur ance agent  has not  agr eed t o pr ocur e i t ,  does t he agent  

have a dut y t o pr ocur e i t ? 

¶22 Numer ous cases have addr essed t he scope of  an 

i nsur ance agent ' s dut y t o an i nsur ed.   Al t hough none r esol ved 

t he i ssue pr esent ed i n t hi s case,  t hey do pr ovi de a f r amewor k i n 

whi ch t o consi der  t he agent ' s dut y t o pr ocur e cover age.    

¶23 An i nsur ance agent  has a dut y  t o " ' exer ci se r easonabl e 

ski l l  and di l i gence i n t he t r ansact i on of  t he busi ness ent r ust ed 

t o hi m [ or  her ] . ' "   Mast er  Pl umber s Lt d.  Mut .  Li ab.  Co.  v.  

Cor many & Bi r d,  I nc. ,  79 Wi s.  2d 308,  313,  255 N. W. 2d 533 

( 1977) .   Agency l aw does not  i nsul at e an i nsur ance agent  f r om 

l i abi l i t y  f or  hi s or  her  t or t s.   Schur mann v.  Neau,  2001 WI  App 

4,  ¶9,  240 Wi s.  2d 719,  624 N. W. 2d 157 ( c i t i ng For d v.  Wi sconsi n 

Real  Est at e Exami ni ng Bd. ,  48 Wi s.  2d 91,  102,  179 N. W. 2d 786 

( 1970) ) .   When an i nsur ance agent  f ai l s  t o act  wi t h r easonabl e 

car e,  ski l l ,  and di l i gence i n pr ocur i ng cover age he or  she 

agr eed t o pr ocur e,  t he agent  has br eached hi s or  her  dut y t o t he 

i nsur ed.   Appl et on Chi nese,  185 Wi s.  2d at  805.  

¶24 I n Appl et on Chi nese,  t he i nsur eds r equest ed $140, 000 

r epl acement  cost  cover age on t hei r  r est aur ant  and l ost  busi ness 

i ncome cover age.   The i nsur ance agent  agr eed t o pr ocur e t he 

r equest ed cover age and pr epar ed appl i cat i ons t o var i ous 
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i nsur er s.   Because of  a c l er i cal  er r or  by t he i nsur ance agent ,  

t he appl i cat i ons t hat  t he i nsur eds sel ect ed f r om di d not  i ncl ude 

any l ost  busi ness cover age.   Once t he i nsur eds had sel ect ed an 

i nsur er ,  t he i nsur ance agent  al so agr eed t o t he pol i cy bei ng 

wr i t t en at  act ual  cash val ue,  r at her  t han as r epl acement  cost  

cover age,  wi t hout  consul t i ng t he i nsur eds.   The agent  f ai l ed t o 

ever  make t he i nsur eds awar e t hat  t he pol i cy had been wr i t t en at  

act ual  cash val ue.   As a r esul t  of  t he i nsur ance agent ' s 

conduct ,  r at her  t han havi ng $140, 000 i n r epl acement  cost  

cover age and l ost  busi ness i ncome cover age,  t he i nsur eds ended 

up wi t h a pol i cy t hat  pr ovi ded $140, 000 i n act ual  cash val ue 

cover age.  

¶25 The cour t  concl uded t hat  t he i nsur ance agent  had 

br eached her  dut y t o act  wi t h r easonabl e ski l l  and di l i gence i n 

pr ocur i ng t he cover age she had agr eed t o pr ocur e f or  t he 

i nsur eds.   I d.  at  810.   I n r eachi ng i t s concl usi on,  t he cour t  

r ecogni zed t hat  " [ t ] he pr i nci pal - agent  r el at i onshi p may not  r i se 

t o t he l evel  of  a dut y t o advi se,  but  i t  cer t ai nl y ext ends t o an 

i ndependent  dut y t o act  wi t h r easonabl e car e,  ski l l  and 

di l i gence i n pr ocur i ng t he agr eed upon cover age. "   I d.  at  805.    

¶26 I n addi t i on t o est abl i shi ng when an i nsur ance agent  

has a dut y,  pr i or  cases have al so " r ecogni zed t hat ,  absent  

speci al  c i r cumst ances,  an i nsur ance agent ' s dut y  t o an i nsur ed 

i s l i mi t ed. "   Spr anger s v.  Gr eat way I ns.  Co. ,  182 Wi s.  2d 521,  

547,  514 N. W. 2d 1 ( 1994) .   For  i nst ance,  i n Nel son,  t he i nsur ed 

al l eged t hat  an i nsur ance agent  had negl i gent l y f ai l ed t o 

adequat el y i nf or m t hem of  t he avai l abi l i t y  of  under i nsur ed 
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mot or i st  ( UI M)  cover age.   The cour t  concl uded t hat  " an i nsur ance 

agent  has no af f i r mat i ve dut y under  exi st i ng Wi sconsi n l aw,  

absent  speci al  c i r cumst ances,  t o i nf or m an i nsur ed concer ni ng 

t he avai l abi l i t y  or  advi sabi l i t y  of  UI M cover age. "   Nel son,  155 

Wi s.  2d at  685. 3 

¶27 Speci al  c i r cumst ances exi st  when somet hi ng mor e t han a 

st andar d i nsur ed- i nsur er  r el at i onshi p exi st s,  such as an expr ess 

agr eement  t hat  an agent  wi l l  adv i se t he i nsur ed about  hi s or  her  

cover age.   I d.  at  683.   Speci al  c i r cumst ances may al so ar i se i f  

an i nsur ed pays t he agent  compensat i on f or  hi s or  her  advi ce,  an 

i nsur ed has ent r ust ed t he agent  t o an ext ent  t hat  t he agent  

appr eci at es t hat  he or  she has an enhanced dut y of  pr ovi di ng 

advi ce,  or  t he i nsur ed r el i es on advi ce af t er  an agent  hel d 

hi msel f  or  her sel f  out  as a hi ghl y ski l l ed i nsur ance exper t .   

I d.  at  683- 84.  

¶28 Cour t s have al so concl uded t hat  i n t he absence of  

speci al  c i r cumst ances i nsur ance agent s do not  have a dut y t o 

" i nf or m about  or  r ecommend pol i cy l i mi t s hi gher  t han t hose 

sel ect ed by t he i nsur ed, "  Meyer ,  160 Wi s.  2d at  798;  " updat e t he 

cont ent s l i mi t  of  t he [ i nsur eds' ]  pol i cy or  t o advi se t hem 

r egar di ng t he adequacy of  cover age, "  Lenz Sal es & Ser vi ce,  I nc.  

v.  Wi l son Mut .  I ns.  Co. ,  175 Wi s.  2d 249,  254,  499 N. W. 2d 229 

                                                 
3 I n t he year s f ol l owi ng t he cour t ' s  deci s i on i n Nel son v.  

Davi dson,  155 Wi s.  2d 674,  456 N. W. 2d 343 ( 1990) ,  t he 
l egi s l at ur e enact ed 1995 Wi sconsi n Act  21,  whi ch cr eat ed 
Wi s.  St at .  § 632. 32( 4m) .   Wi sconsi n St at .  § 632. 32( 4m)  r equi r es 
t hat  i nsur er s gi ve t he i nsur ed not i ce about  t he avai l abi l i t y  of  
under i nsur ed mot or i st  cover age.  
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( Ct .  App.  1993) ;  " advi se [ t he i nsur ed]  t o i ncr ease t he l i mi t s of  

i t s  i nsur ance cover age f or  per sonal  pr oper t y, "  Li sa' s St yl e 

Shop,  181 Wi s.  2d at  567;  or  " ant i c i pat e what  l i abi l i t i es an 

i nsur ed may expect  a pol i cy t o cover  or  t o i dent i f y whi ch 

excl usi ons i n a pol i cy an i nsur ed may deem i mpor t ant , "  

Spr anger s,  182 Wi s.  2d at  547.  

¶29 Adher i ng t o t he under l y i ng pr i nci pl es of  t he ot her  

cases r el at ed t o t he dut y of  i nsur ance agent s,  we concl ude t hat  

an i nsur ance agent  does not  have a dut y t o pr ocur e r equest ed 

i nsur ance cover age unt i l  t her e i s an agr eement  t hat  t he agent  

wi l l  do so.   

¶30 I n t hi s case,  i t  i s  undi sput ed t hat  t her e was not  an 

agr eement  t hat  Di edr i ch woul d pr ocur e t he $100, 000 i ncr ease i n 

cover age f or  t he Aver ys.   Dur i ng t he Jul y 2002 meet i ng and i n 

t he f ol l ow- up l et t er ,  Di edr i ch made cl ear  t hat  he was not  

pr ocur i ng t he addi t i onal  cover age unl ess t he Aver ys pr ovi ded hi m 

wi t h anot her  est i mat e of  t he Or char d pr oper t y ' s val ue.    

¶31 Bot h t he Aver ys,  dur i ng t hei r  deposi t i ons,  r ecogni zed 

t hat  Di edr i ch had not  agr eed t o pr ocur e t he cover age t hey had 

r equest ed at  t he Jul y 2002 meet i ng.   They al so ar t i cul at ed t hei r  

bel i ef  t hat  Di edr i ch was not  goi ng t o pr ocur e t he i ncr eased 

cover age unt i l  he hear d back f r om t hem wi t h a new appr ai sal  of  

t he Or char d pr oper t y.   Al t hough t he Aver ys r ecei ved an est i mat e 

t hat  woul d have suppor t ed t he i ncr ease i n cover age,  t hey never  

gave Di edr i ch t hat  i nf or mat i on.   The necessar y agr eement  coul d 

not  have occur r ed unt i l  Di edr i ch and t he Aver ys agr eed t hat  

Di edr i ch woul d pr ocur e t he $100, 000 i ncr ease i n cover age.   Such 
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an agr eement  never  occur r ed.   Accor di ngl y,  we concl ude t hat  

Di edr i ch di d not  have a dut y t o pr ocur e t he r equest ed i ncr ease 

i n cover age.  

¶32 The Aver ys cont end t hat  an i nsur ance agent  who has 

agr eed t o pr ocur e cover age f or  a pr oper t y has a dut y t o pr ocur e 

any r equest ed i ncr ease i n cover age f or  t hat  gi ven pr oper t y.   

Such a dut y ar i ses,  accor di ng t o t he Aver ys,  because agent s ar e 

obl i gat ed t o car r y out  an i nsur ed' s i nst r uct i ons once t he 

i nsur ed has made a deci s i on about  hi s or  her  i nsur ance needs.  

¶33 We r ej ect  t he Aver ys'  pr oposed r ul e.   Such a r ul e 

woul d per mi t  an i nsur ed t o uni l at er al l y i mpose a dut y on an 

i nsur ance agent  once t he agent  has agr eed t o pr ovi de any 

cover age f or  a pr oper t y.   Ther e ar e not  any Wi sconsi n cases t hat  

r ecogni ze t hat  an i nsur ance agent  coul d have a dut y i mposed 

uni l at er al l y.   Cont r ar y t o t he Aver ys'  suggest i on,  t he Appl et on 

Chi nese i nsur ance agent  br eached her  dut y because of  her  

negl i gence af t er  she had agr eed t o pr ocur e t he r equest ed 

cover age.   Appl et on Chi nese,  185 Wi s.  2d at  805.   The Appl et on 

Chi nese cour t  r ecogni zed t hat  " [ t ] he pr i nci pal - agent  

r el at i onshi p may not  r i se t o t he l evel  of  a dut y t o advi se,  but  

i t  cer t ai nl y ext ends t o an i ndependent  dut y t o act  wi t h 

r easonabl e car e,  ski l l  and di l i gence i n pr ocur i ng t he agr eed 

upon cover age. "   I d.  ( emphasi s added) .  Per mi t t i ng uni l at er al  

changes t o t he pr i nci pl e- agent  r el at i onshi p i s i nconsi st ent  wi t h 

t he pr i nci pl es pr evi ousl y ar t i cul at ed by Wi sconsi n cour t s.   

E. g. ,  Nel son,  155 Wi s.  2d at  684.     
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¶34 Our  concl usi on i n t hi s case i s consi st ent  wi t h t hose 

r eached i n ot her  j ur i sdi ct i ons t hat  have consi der ed t he i ssue 

pr esent ed i n t hi s case.    Speci f i cal l y,  ot her  j ur i sdi ct i ons have 

concl uded t hat  an i nsur ance agent ' s dut y i n t he cont ext  of  

pr ocur i ng cover age ar i ses when he or  she has agr eed t o pr ocur e 

t he r equest ed cover age.   R. H.  Gr over ,  I nc.  v.  Fl ynn I ns.  Co. ,  

777 P. 2d 338,  341 ( Mont .  1989) ;  Bal dwi n v.  Li t i t z  Mut .  I ns.  Co. ,  

393 S. E. 2d 306,  308 ( N. C.  Ct .  App.  1990) .  

¶35 I n addi t i on t o ot her  j ur i sdi ct i ons r eachi ng t he same 

concl usi on,  t r eat i ses suppor t  our  posi t i on.   Couch on I nsur ance 

st at es t he f ol l owi ng:    

[ a] n i nsur ance agent  i s not  obl i gat ed t o assume t he 
dut y of  pr ocur i ng a pol i cy of  i nsur ance f or  a 
cust omer ,  but  i f  t he agent ,  wi t h a v i ew t o 
compensat i on f or  hi s or  her  ser vi ces,  under t akes t o 
pr ocur e i nsur ance f or  a cust omer  and f ai l s t o do so,  
t he i nsur ance agent  wi l l  be hel d l i abl e f or  any damage 
r esul t i ng t her ef r om.    

3 Lee R.  Russ & Thomas F.  Segal l a,  Couch on I nsur ance § 46: 46 

( 3d ed.  2005) .   Li ke our  concl usi on i n t hi s case,  Couch on 

I nsur ance pr ovi des t hat  an i nsur ance agent  does not  have a dut y 

t o pr ocur e r equest ed i nsur ance cover age.   Anot her  t r eat i se 

st at es t hat  an i nsur ance agent  owes t he i nsur ed no dut y unt i l  

t he agent  " agr ees t o under t ake a par t i cul ar  t ask. "   Cl ar ance E.  

Haggl und et  al . ,  I nsur ance Pr oducer  Li abi l i t y :  I n Pl ai n Language 

17 ( 1991) .   Af t er  an i nsur ance agent  " agr ees t o pr ocur e 

i nsur ance,  [ hi s or  her ]  dut i es ar e l i mi t ed t o ( 1)  f ol l owi ng t he 

[ i nsur ed' s]  cover age i nst r uct i ons wi t h r easonabl e car e,  and ( 2)  

not  i nt ent i onal l y or  negl i gent l y mi sr epr esent i ng t he scope of  
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cover age. "   I d.  ( f oot not es omi t t ed) .   These t r eat i ses suppor t  

our  hol di ng t hat  an i nsur ance agent  does not  have a dut y t o 

pr ocur e r equest ed i nsur ance cover age unt i l  t her e i s an agr eement  

t hat  t he agent  wi l l  do so.  

I V 

¶36 I n sum,  we hol d t hat  an i nsur ance agent  does not  have 

a dut y t o pr ocur e r equest ed i nsur ance cover age unt i l  t her e i s an 

agr eement  t hat  t he agent  wi l l  do so.   I n t hi s case,  Di edr i ch di d 

not  have a dut y t o pr ocur e t he $100, 000 i ncr ease i n i nsur ance 

cover age r equest ed by t he Aver ys because he never  agr eed t o 

pr ocur e t he i ncr eased cover age.   Ther e was no genui ne i ssue of  

mat er i al  f act  and Di edr i ch and West por t  wer e ent i t l ed t o 

j udgment  as a mat t er  of  l aw.   Accor di ngl y,  summar y j udgment  f or  

Di edr i ch and West por t  was appr opr i at e.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶37 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  The cour t  

phr ases t he quest i on pr esent ed as f ol l ows:  " I f  an i nsur ed 

r equest s an i ncr ease i n i nsur ance cover age and t he i nsur ance 

agent  has not  agr eed t o pr ocur e i t ,  does t he agent  have a dut y 

t o pr ocur e i t ?"   Maj or i t y op. ,  ¶2.   The maj or i t y  opi ni on answer s  

t hi s easy quest i on " No. "   Maj or i t y op. ,  ¶2.   I  agr ee wi t h t he 

answer  t o t he quest i on posed.   

¶38 Never t hel ess,  I  am concer ned because,  i n my opi ni on,  

t he f act s and par t i es pr esent  a mor e nuanced quest i on t han t he 

one t he maj or i t y opi ni on answer s.   I n my opi ni on,  t he f ol l owi ng 

quest i on i s pr esent ed by t he i nst ant  case:  I f  an i nsur ed and 

i nsur ance agent  have a pr e- exi st i ng r el at i onshi p and a cour se of  

past  deal i ng,  and i f  t he i nsur ed asks t he agent  t o pr ocur e 

i ncr eased i nsur ance cover age on an exi st i ng i nsur ance pol i cy and 

t he agent  expl i c i t l y  r ef uses t o pr ocur e t he r equest ed i ncr eased 

i nsur ance cover age but  t hei r  r el at i onshi p cont i nues,  i s t he 

i nsur ance agent  l i abl e t o t he i nsur ed when a l oss occur s i n 

excess of  t he pol i cy cover age?  The maj or i t y opi ni on does not  

answer  t hi s quest i on.  

¶39 Accor di ng t o t he cour t  of  appeal s,  an i nsur ance 

agent ' s dut y t o t he i nsur ed i ncl udes a dut y t o act  wi t h 

r easonabl e car e,  ski l l ,  and di l i gence i n pr ocur i ng t he agr eed-

upon cover age and a dut y t o act  i n good f ai t h and f ol l ow t he 

i nsur ed' s di r ect i on.   Aver y v.  Di edr i ch,  2006 WI  App 144,  ¶¶9,  

11,  294 Wi s.  2d 769,  720 N. W. 2d 103.   I n t he pr esent  case,  no 

i ncr eased cover age was agr eed upon bet ween t he i nsur ance agent  
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and t he i nsur ed.   Because t he i nsur ance agent  expl i c i t l y  advi sed 

t he i nsur ed t hat  t he agent  woul d not  f ol l ow t he i nsur ed' s 

di r ect i on,  woul d not  pr ocur e t he r equest ed i ncr eased cover age,  

and di d not  accept  t he obl i gat i on t o pr ocur e t he i ncr eased 

cover age,  t he i nsur ance agent  was not  l i abl e f or  f ai l i ng t o 

pr ocur e t he i ncr eased cover age,  accor di ng t o t he cour t  of  

appeal s.   Aver y,  294 Wi s.  2d 769,  ¶¶10,  12.  

¶40 The ci r cui t  cour t  v i ewed t he case di f f er ent l y  and 

deni ed t he i nsur ance agent ' s mot i on f or  summar y j udgment . 1  The 

ci r cui t  cour t  r ecogni zed t hat  unl ess " speci al  c i r cumst ances"  

exi st ,  an i nsur ance agent  has l i mi t ed dut i es t o t he i nsur ed.   

For  exampl e,  absent  speci al  c i r cumst ances,  an i nsur ance agent  

or di nar i l y  does not  have t he dut y t o advi se t he i nsur ed 

r egar di ng avai l abl e i nsur ance.   What  const i t ut es speci al  

c i r cumst ances has been addr essed by t hi s cour t  i n Nel son v.  

Davi dson,  155 Wi s.  2d 674,  456 N. W. 2d 343 ( 1990) .   The ci r cui t  

cour t  concl uded as a mat t er  of  l aw t hat  no speci al  r el at i onshi p 

exi st ed bet ween t he i nsur ed and t he i nsur ance agent  i n t he 

pr esent  case.   Nei t her  par t y ar gues i n t hi s cour t  t hat  t he 

r el at i onshi p bet ween t he i nsur ed and t he agent  amount ed t o 

speci al  c i r cumst ances.  

¶41 The ci r cui t  cour t ,  however ,  al so r ecogni zed t hat  

i nsur eds have t he bur den t o know t hei r  i nsur ance needs and t he 

val ue of  t hei r  pr oper t y,  and t o communi cat e r equest s f or  

cover age t o t hei r  i nsur ance agent s.   The i nsur ance agent ' s dut y 

i n t he pr esent  case,  accor di ng t o t he c i r cui t  cour t ,  was t o 

                                                 
1 Fond du Lac Count y Ci r cui t  Cour t ,  Dal e L.  Engl i sh,  Judge.  
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f ol l ow t he i nsur ed' s i nst r uct i ons,  whi ch i ncl uded at  a mi ni mum 

pr esent i ng t he i nsur ed' s r equest  t o t he i nsur ance company and 

al l owi ng t he company t o deci de whet her  t o wr i t e t he r equest ed 

i ncr eased cover age.   Because t he i nsur ance agent  f ai l ed t o honor  

t he i nsur ed' s r equest  by not  f or war di ng t he r equest  t o t he 

i nsur ance company,  t he i nsur ance agent  may be l i abl e f or  br each 

of  t he dut y under  t he c i r cui t  cour t ' s  deci s i on.  

¶42 The i nst ant  case pr esent s,  i n my opi ni on,  t he quest i on 

of  t he scope of  an i nsur ance agent ' s dut y when t he par t i es have 

a pr e- exi st i ng r el at i onshi p and a cour se of  deal i ng wi t h each 

ot her .   To r each a deci s i on on t he quest i on I  f r amed,  a cour t  

woul d have t o addr ess,  i n my opi ni on,  t he f ol l owi ng ar gument s 

( among ot her s)  r ai sed i n t he pr esent  case:   ( 1)  Di d t he pr e-

exi st i ng r el at i onshi p i mpose a dut y on t he agent  t o adher e t o 

t he i nsur ed' s r equest  f or  i ncr eased cover age or  at  l east  t o 

f or war d t he r equest  t o t he i nsur ance company?  ( 2)  Was t he 

i nsur ance agent  a dual  agent ,  t hat  i s ,  an agent  f or  bot h t he 

i nsur ed and t he i nsur ance company,  and how does a dual  agency 

af f ect  t he r el at i onshi p bet ween t he i nsur ed and t he agent  and 

t he agent ' s obl i gat i ons i n t he pr esent  case?  ( 3)  I f  t he 

i nsur ance agent  r ef uses t o f ol l ow t he i nsur eds'  i nst r uct i ons,  

must  t he i nsur ance agent  t er mi nat e t he agency r el at i onshi p?  ( 4)  

Do j udi c i al  publ i c pol i cy f act or s l i mi t  or  expand t he i nsur ance 

agent ' s l i abi l i t y  i n t he pr esent  case? 

¶43 The maj or i t y opi ni on per haps wi l l  be i nt er pr et ed as 

suppl y i ng a " No"  answer  t o t he quest i on I  f r amed.   Or  per haps 

t he maj or i t y opi ni on wi l l  be i nt er pr et ed as not  gr appl i ng wi t h 
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t he act ual  f act  s i t uat i on under l y i ng t he pr esent  case.   I n t hat  

event ,  t he quest i on r ai sed by t he f act s of  t he pr esent  case 

pr obabl y r emai ns unanswer ed i n Wi sconsi n l aw and wi l l  have t o 

awai t  a def i ni t i ve answer  f r om t hi s cour t  on anot her  day.    

¶44 For  t he r easons set  f or t h,  I  wr i t e separ at el y.    

¶45 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY and LOUI S B.  BUTLER,  JR.  j oi n t hi s opi ni on.  
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